Message

From: Hurld, Kathy [Hurld.Kathy@epa.gov]

Sent: 8/11/2020 2:51:19 PM

To: Beck, Whitney [beck.whitney@epa.gov]

Subject: RE: 8/6/2020, Inside EPA: Industries Urge EPA To Maintain ‘Non-Discretionary’ Position On 404 Permits

It is just a summary of what is in the docket. Not sure that anyone is pushing this at this time, but it is now more public
and easily accessible.

From: Beck, Whitney <beck.whitney@epa.gov>

Sent: Tuesday, August 11, 2020 10:51 AM

To: Hurld, Kathy <Hurld.Kathy@epa.gov>

Subject: RE: 8/6/2020, Inside EPA: Industries Urge EPA To Maintain ‘Non-Discretionary’ Position On 404 Permits

Thanks Kathy, I hadn’t seen this!

From: Hurld, Kathy <Hurld Kathy @epa.pow>

Sent: Tuesday, August 11, 2020 9:47 AM

To: Eisenberg, Mindy <fisenberg. Mindv@epa.gov>; Goodin, John <Goodindohnfepa gov>; McDavit, Michael W.
<Modavit. Michael®epa.gov>; Chemerys, Ruth <Chemerys Ruth@epa gov>; Wade, Alexis <Wade Alexis@ena.zov>;
Kupchan, Simma <kKupchan.Simma@epa.gov>; Beck, Whitney <beck.whilney@ena.gov>; Calli, Rosemary

<Calll. Rosemary@epa.zov>; Mcgill, Thomas <Mogill Thomas@epa.gov>; Hicks, Matt <Hicks Matthew@epa.gov>; Ghosh,
Mita <Ghosh. Mita@epa.gov>; Nagrani, Kavita <Magrani.Kavita@epa.gow>; Speir, Jeffrey <spsirjefirev@epa gov>;
Morgan, James <Morgandames@spagov>; Laycock, Kelly <Laveock RKellyi® epa gov>; Wehling, Carrie

<Wehling Carrie@eps.gov>; Barnhart, Megan <barnhartumeganena gov>

Subject: FW: 8/6/2020, Inside EPA: Industries Urge EPA To Maintain ‘Non-Discretionary’ Position On 404 Permits

FYI — Please forward if | missed anyone. You all may have seen this, but I'm still digging out from non-urgent emails after
being off last week. - Kathy
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Industry and free-market groups are urging EPA to maintain its current policy position that Endangered Species Act (ESA) consultations
are not required before allowing states to assume Clean Water Act (CWA) wetlands permitting, and are calling on the agency to reject
an alternative interpretation advanced by Florida officials.

The debate over whether the agency should reconsider its position that state assumption of CWA section 404 dredge-and-fill permitting
is a non-discretionary action -- and thus no ESA section 7 consultation is required before assumption -- comes as the Florida
Department of Environmental Protection (FDEP) is hoping to soon finalize the assumption process. EPA Region 4 announced Aug. 5
that it has signed a memoranda of agreement with Florida that will be one part of a larger package of documentation the state plans to

send to EPA as part of a formal assumption request.
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EPA’s current position, outlined in a 2010 letter to the Environmental Council of the States and the Association of State Wetland
Managers, relies heavily on the Supreme Court's 2847 ruling in National Association of Home Builders v. Defenders of Wildlife. In that
case, the high court said the delegation to states of CWA section 402 permitting is mandated and non-discretionary once a state has
met the criteria set forth in section 402(b). Therefore, the court said, the transfer of 402 permitting authority does not trigger ESA
section 7(a)(2)’s consultation and no-jeopardy requirements.

EPA has argued the same rationale applies to 404 permitting. But the agency taok comment on whether it should reconsider the issue
after Florida developed a white paper contending that section 7 consuiltation is required in the section 404 assumption context because
the unique statutory text and legislative history differ in critical respects from the 402 program.

States are split on whether Florida’s interpretation is correct, and environmentalists believe ESA consultation should occur but oppose
limiting that consultation to a one-time effort as Florida is also seeking.

But industry and free-market groups argue EPA’s position is the correct interpretation, with the Pacific Legal Foundation arguing in Jfuly
& comments, “There is no legally relevant distinction between the Section 402 program and the Section 404 program.”

The National Association of Home Builders (NAHB) in July § comiments says that while EPA’s request for comments is compelled by
FDEP’s proposal, its application would apply prospectively to any state that applies to assume the program.

NAHB says it supports state assumption of the 404 program because state assumption can eliminate redundancy between federal and
state permitting requirements, better align CWA programs, and expedite permit decision timeframes but that EPA should retain its
current position and incorporate it into the memoranda of agreement of all states seeking assumption.

“However, should EPA reverse its position and claim that the approval process under CWA Section 404(g) or (h) is a federal
discretionary action, thereby requiring all states seeking CWA Section 404(g) assumption to first undergo a programmatic ESA Section
7 consultation, it must first address a number of existing limitations regarding the ability to extend incidental take authorizations to
ensure permittees can get reasonable ESA coverage,” NAHB says.

“Similarly, EPA must clarify how it will approach the many legal, procedural, and technical ESA implementation issues that could
present hurdles for permit applicants under state-assumed CWA Section 404 programs,” the group adds.

The American Petroleum Institute (AP} in Jiusdy 8 commants disagrees with Florida’s suggestion that EPA approval of state assumption
is discretionary and triggers ESA consultation.

“AP| acknowledges the validity of FDEP’s concern about the potential for liability under the ESA if an activity authorized under a state-
issued Section 404 permit results in the take of a listed species. However, we do not believe that attempting to construct a Section 7
consultation obligation where none is required is a lawful or appropriate way of obtaining protection from this incidental take liability.” -

- Lara Beaven ({eaven@iiwpnews.com)
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